
 

 

 

 

July 27, 2015 

 

Andy Slavitt, Acting Administrator 

Centers for Medicare and Medicaid Services 

Department of Health and Human Services 

7500 Security Boulevard 

Baltimore, Maryland 21244 

 

Dear Adminstrator Slavitt, 

 

The AIDS Foundation of Chicago (AFC) welcome the opportunity to comment on CMS’ notice of proposed 

rulemaking modernizing the Medicaid managed care regulations.  AFC has been an advocate surrounding HIV, 

human services and social determinants of health in Chicago and the surrounding area for 30 years, and we 

thank CMS for promulgating a proposed rule that updates and modernizes key Medicaid managed care 

requirements. 

 

DEADLINE EXTENSION  

AFC requests that CMS extend the deadline so that organizations can adequately develop substantive comments 

to the proposed rule changes. 

 

NETWORK ADEQUACY STANDARDS (§ 438.68) 

AFC strongly supports the Center for Medicare and Medicaid Services’ (CMS) proposal to require states to 

establish network adequacy standards for the Managed Care Organizations (MCOs) in their jurisdiction.  Because 

a number of states already have robust network adequacy standards, requiring all states to establish standards 

would be an important step to reducing geographic disparities in the adequacy of provider networks.  However, 

we strongly urge CMS to go further than the general requirement outlined in the rule by setting specific access 

standards while maintaining state flexibility to have more rigorous standards than a federally mandated 

minimum floor. 

 

We urge CMS to align the MCO standards with the baseline Qualified Health Plan (QHP) and Medicare 

Advantage requirements.  It is particularly important for the QHP and MCO standards to be in alignment given 

the churn between Medicaid and QHP coverage for individuals whose incomes fluctuate annually.  In particular, 

we suggest CMS incorporate a requirement for MCOs to contract with Essential Community Providers (ECPs).  A 

majority of Medicaid beneficiaries with HIV are likely to have received Ryan White-funded management as well 

as comprehensive care and services such as case management, which facilitate and support successful 

treatment of HIV.  Therefore access to ECPs for MCO enrollees living with HIV is crucial.  CMS could either 



 

 

require MCOs to contract with all ECPs as is the policy in some states (e.g., Minnesota1 and Colorado2), or, at a 

very minimum, apply the standards set for the QHPs.    Incorporating an ECP standard will better ensure the 

Medicaid MCO population has access to providers with the appropriate expertise to meet their medical needs in 

addition to promoting continuity of care given the Medicaid to QHP churn experienced by this population.  If 

exceptions are allowed for MCOs unable to meet the state’s network adequacy standards then we urge CMS to 

require that the MCO provide coverage for an out-of-network provider if the expertise of the provider is 

inaccessible according to the standards set by this proposed rule and the state network adequacy standard.  

In addition, we strongly recommend that the final rule encourage states to adhere to the forthcoming National 

Association of Insurance Commissioners’ (NAIC) Health Benefit Plan Network Access and Adequacy Model Act as 

is being considered for QHPs.3  The model guidelines are under development by a diverse stakeholder coalition, 

including insurance commissioners, providers and health policy experts and advocates. Most states do not have 

the resources or bandwidth to support such a thoughtful and deliberative process. In addition, following the 

model guidelines would help to align Medicaid MCO requirements with other insurers. 

In addition to adopting relevant standards from other health programs, we also recommend that CMS set 

baseline provider standards to also inform the state developed network adequacy standards.   Specifically, we 

urge CMS to develop maximum time and distance standards and patient to provider standards to set a national 

floor for provider networks.  For the time and distance standards, we suggest CMS set an access standard that 

ensures access to primary care in urban areas within 30 minutes or 10 miles and for rural areas within 30 

minutes or 30 miles with exceptions for states with documented issues in meeting this standard. For specialty 

care, we recommend a general standard of 30 minutes or 30 miles with exceptions for states with documented 

issues in meeting this standard.    We recommend these standards based on a review of Medicaid state access 

standards compiled by the Kaiser Family Foundation.45   

We believe that it is important to consider both time and distance and patient to provider ratios.  By contrast, 

relying on solely on patient to provider ratios is insufficient because this measure still allows for geographic 

access disparities within an MCO’s coverage area.  We also strongly support the proposal to evaluate adult and 

pediatric providers independently rather than grouping them together.  We strongly recommend that CMS also 

evaluate adult and pediatric behavioral health providers independently given the dearth of behavioral health 

providers generally, which is even direr for providers with pediatric and adolescent expertise.  

Finally, we also urge that CMS require states to have a meaningful public comment process before their network 

adequacy standards are finalized. 

COVERED OUTPATIENT DRUGS AND FORMULARIES (§ 483.3) 

                                                           
1 See Minnesota Department of Health.  Essential Community Providers. Online at: 
http://www.health.state.mn.us/divs/hpsc/mcs/ecpmain.html (accessed online 6/30/15). 
2 Colorado Department of Health Care Policy and Financing.  Provider Bulletin. Online at: 
https://www.colorado.gov/pacific/sites/default/files/Bulletin_0110_B1000274_0.pdf (accessed online 6/30/15). 
3 See National Association of Insurance Commissioners. Network Adequacy Model Review (B) Subgroup.  Online at 
http://www.naic.org/committees_b_rftf_namr_sg.htm (accessed 6/30/15). 
4 Kaiser Family Foundation (KFF). Medicaid MCO Access Standards: Primary Care.  Online at http://kff.org/other/state-
indicator/medicaid-mco-access-standards-primary-care/ (accessed 6/30/15). 
5 KFF. Medicaid MCO Access Standards:  Specialty Care. Online at http://kff.org/other/state-indicator/medicaid-mco-access-
standards-specialty-care/ (accessed 6/30/15). 



 

 

AFC strongly support a stronger prescription drug standard that ensures that people living with HIV and other 

chronic conditions have access to the medications they need to stay healthy, including new therapeutic agents 

as they become available.  As such, AFC applauds CMS’s intent to clarify that when an MCO provides 

prescription drug coverage, the coverage of such drugs must meet the standards of § 1927(k)(2) of the Medicaid 

Act and that when there is a medical need for a covered outpatient drug not included in the formulary enrollees 

must be given access under a prior authorization process.  We also strongly support CMS’s declaration that if an 

MCO is not contractually required to provide coverage of a certain outpatient drug or class of drugs that the 

state Medicaid program must do so.  This suggested change will help reduce disparities in formulary access for 

Fee for Service Medicaid enrollees and Managed Care enrollees. 

AFC believes, however, that the proposed regulatory text does not sufficiently protect meaningful 

pharmaceutical access for Managed Care enrollees.  First, AFC believes that a benchmark or a floor that ensures 

the MCO formulary is not more restrictive than the FFS formulary is necessary.  Otherwise, MCOs can and do 

move medications recommended for treating chronic and expensive conditions off-formulary requiring 

individuals and their providers to pursue often burdensome, non-evidenced-based prior authorization 

processes.   CMS must take steps to ensure that most medications do not get hidden behind a “prior 

authorization” firewall, which slows or denies access to treatments and discourages individuals from obtaining 

the care they need. There have been increasing disparities of access between Fee for Service programs and 

Managed Care programs in the last several years.  For example, in Massachusetts, people living with Hepatitis C 

(HCV) may access curative treatments with relatively few restrictions while their counterparts enrolled in MCOs 

must wait until their HCV progresses to significant liver damage, they can demonstrate medically irrelevant 

information such as sobriety for at least six months, and they can find a narrow range of specialists who are 

allowed to prescribe such medications.6  These restrictions not only undermine the ability of MCO enrollees to 

receive care but incentivize these individuals and their providers to find loopholes to move them back into the 

Fee for Service program.  To avoid these issues, AFC believes that CMS should specify that a formulary may not 

be more restrictive than the comparable Fee for Service program to avoid access disparities for individuals 

enrolled in Fee for Service and Managed Care.   

Additionally, CMS should provide standards for the evaluation of medical need in prior authorization programs.  

Otherwise, MCOs are given discretion to require burdensome access criteria.  Prior authorization is almost 

always inappropriate for HIV and HCV medications. If prior authorization is applied, only clinicians with HIV and 

HCV expertise should be allowed to evaluate these prior authorization requests.  Lastly, we believe that CMS 

must carve out for itself a more active oversight role for MCO formulary structures.  AFC would like to a see final 

regulatory language that assigns a strong federal oversight role in this area, with details about how CMS will 

fulfill this role. 

AVAILABILITY OF SERVICES (§§ 438.206 & 440.262) 

AFC support requiring states to report on a mix of approaches to evaluate availability of services, including 

patient surveys, encounter data, appointment waiting times for primary and specialty care for both routine and 

urgent care and HEDIS access measures.  To ensure people living with HIV maintain access to providers with the 

appropriate level of HIV expertise and to prevent discrimination against people with HIV, AFC urges CMS to 

                                                           
6 Harvard Law School Center for Health Law and Policy Innovation, Hepatitis C Virus Treatment Access: A Review of Select 
State Medicaid Fee-For-Service and Managed Care Programs.  Online at http://www.chlpi.org/wp-
content/uploads/2013/12/Examining_HCV_Treatment_Access_Report.pdf (accessed 07/09/2015). 

http://www.chlpi.org/wp-content/uploads/2013/12/Examining_HCV_Treatment_Access_Report.pdf
http://www.chlpi.org/wp-content/uploads/2013/12/Examining_HCV_Treatment_Access_Report.pdf


 

 

require MCOs to provide direct access to HIV specialists.  This is in keeping with the standard practice of MCOs in 

many states such as California.7  AFC also urges CMS to set a maximum wait time standard for accessing 

standard and urgent primary and specialty care as a number of states have done.8    

 

AFC strongly support the addition of the non-discrimination standard for both Medicaid Managed Care 

programs and Fee for Service Medicaid as described in the preamble to the proposed rule.  AFC urge CMS to 

strengthen the protection in the rule itself to specify that MCOs must provide “access and delivery of services in 

a manner that does discriminate due to limited English proficiency, diverse cultural and ethnic background, 

disabilities and health status regardless of an enrollee’s gender, sexual orientation and gender identify.”  AFC 

urges CMS to add health status to the list given the discriminatory coverage and benefit design practices that are 

increasingly being employed by health plans to discourage enrollment of people with HIV and others with high 

cost conditions and some reports of healthcare providers refusing to treat people with HIV.9  

PROVIDER DISCRIMINATION PROHIBITED (§ 438.12) 

Provider discrimination protections are critical to people with HIV and others with high cost conditions that 

require specialty care.  Narrow provider networks that exclude HIV specialists are an increasingly popular 

strategy employed by some health plans to discourage enrollment by individuals with HIV and other high cost 

conditions.  AFC strongly urges CMS to modify the current protection to prohibit MCOs from employing provider 

exclusion measures to control costs.  Given the significant increase of people living with HIV enrolled in MCOs, it 

is critical to strengthen provider discrimination protections to ensure HIV providers are not excluded because of 

their specialty status and the patient population that they serve.  Adding a minimum ECP requirement as we 

recommended under the Network Adequacy Standards (§ 438.68) also would help to limit discriminatory 

provider contracting practices. 

 

INFORMATION REQUIREMENTS (§ 438.10) 

AFC believes that the proposed regulations relating to information requirements need to be strengthened to 

further improve transparency in the Managed Care market.  For example, AFC supports the standardization of 

requirements across all state Managed Care programs and MCOs for what information on each plan must be 

available online.  This would make it easier for consumers to evaluate available plans and understand the trends 

in their region.  AFC also suggests that, consistent with QHPs and Medicare Advantage, formulary information 

must be made available to potential Managed Care enrollees.  Formulary information must include which 

medications are covered in addition to disclosing utilization management requirements and appeal rights and 

procedures.  For individuals with conditions that require ongoing pharmaceutical treatment formulary 

information is as important for a plan selection as provider information. 

 

                                                           
7 See California Code – Section 1374.16. Online at 
http://codes.lp.findlaw.com/cacode/HSC/1/d2/2.2/5/s1374.16 (accessed 6/30/15). 
8 See KFF. Medicaid MCO Access Standards:  Primary Care and Specialty Care. Online at http://kff.org/data-
collection/medicaid-managed-care-market-tracker/ (accessed 6/30/15). 
9 See Jacobs, DB and Sommers BD, “Using Drugs to Discriminate—Adverse Selection in the Insurance 
Marketplace” New England Journal of Medicine 2015; 372:399-402 (NEJM Article). 



 

 

Thank you for the opportunity to offer comments to this proposed rule and for your commitment to 

implementing the ACA in ways that ensure access to prevention, care, and treatment for people living with HIV 

and other chronic conditions. Please contact Daniel Frey, Director of Government Relations, at 

dfrey@aidschicago.org or Ramon Gardenhire, Vice President of Policy & Advocacy, at 

rgardenhire@aidschicago.org if we can be of assistance.  
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